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U.S. Customs Service 


Treasury Decision 


19 CFR Part 4 
(T.D. 86-1) 


Amendment to the Customs Regulations Concerning the Coast- 
wise Transportation of Certain Articles by Vessels of Guatema- 
la or The Bahamas 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to 
add Guatemala and The Bahamas to the lists of nations which 
permit vessels of the U.S. to transport certain articles specified in 
§ 27, Merchant Marine Act of 1920, as amended, between their 
ports. 

Customs has been furnished satisfactory evidence that neither 
Guatemala nor The Bahamas place any restrictions on the trans- 
portation of certain specified articles by vessels of the U.S. between 
ports in that country. This amendment provides reciprocal privi- 
leges for vessels registered in either Guatemala or The Bahamas. 


EFFECTIVE DATE: The reciprocal privileges for vessels registered 
in Guatemala became effective on October 11, 1985. The privileges 
extended to vessels registered in The Bahamas became effective on 
November 29, 1985. 


FOR FURTHER INFORMATION: Paul Hegland, Carriers, Draw- 
back & Bonds Division, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-5706). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 27, Merchant Marine Act of 1920, as amended (46 U.S.C. 
883) (the “Act’’), provides generally that no merchandise shall be 
transported by water, or by land and water, between points in the 
U.S. except in vessels built in and documented under the laws of 
the U.S. and owned by USS. citizens. However, that 6th proviso of 
the Act, as amended, by Pub. L. 89-194 (79 Stat. 823, T.D. 66-176) 
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and Pub. L. 90-474 (82 Stat. 700, T.D. 68-227), provides that upon a 
finding by the Secretary of the Treasury, pursuant to information 
obtained and furnished by the Secretary of State, that a foreign 
nation does not restrict the transportation of certain articles be- 
tween its ports by vessels of the U.S., reciprocal privileges will be 
accorded to vessels of that nation, and the prohibition against the 
transportation of those articles between points in the U.S. will not 
apply to its vessels. 

Section 4.93(b\(1), Customs Regulations (19 CFR 4.93(b)(1)), lists 
those nations found to extend reciprocal privileges to vessels of the 
U.S. for the transportation of empty cargo vans, empty lift vans, 
and empty shipping tanks. Section 4.93(b)(2), Customs Regulations 
(19 CFR 4.93(b\(2)), lists those nations found to extend reciprocal 
privileges to vessels of the U.S. for the transportation of equipment 
for use with cargo vans, lift vans, or shipping tanks; empty barges 
specifically designed for carriage aboard a vessel and certain equip- 
ment for use with these barges; certain empty instruments of inter- 
national traffic; and certain stevedoring equipment and material. 

On October 9, 1985, the Department of State advised the Direc- 
tor, Carriers, Drawback & Bonds Division, of the Customs Service 
Headquarters that Guatemala places no restrictions on the trans- 
portation of the articles listed in the Act by vessels of the U.S. be- 
tween ports in Guatemala. The effective date of such notification 
was October 11, 1985. 

On November 19, 1985, the Embassy of the Commonwealth of The 
Bahamas advised the Commissioner of Customs that The Bahamas 
place no restrictions on the transportation of the articles listed in 
the Act by vessels of the U.S. between ports in The Bahamas. The 
effective date of such notification was November 29, 1985. 

The Carriers, Drawback & Bonds Division of Customs is of the 
opinion that satisfactory evidence has been furnished to establish 
the reciprocity required in § 4.93(b). Therefore, the Director of the 
Division has determined that, effective retroactively to the dates of 
notification stated above, Guatemala and The Bahamas should be 
added to the lists of nations set forth in § 4.93(b)(1) and (2). 

By Treasury Department Order 165-25 the Secretary of the 
Treasury has delegated authority to the Commissioner of Customs 
to prescribe regulations relating to §§ 4.22, 4.8la(b), 4.93(b\(1) and 
(b\(2), 4.94(b), and 10.591, Customs Regulations, (19 CFR 4.22, 
4.8la(b), 4.93(b\(1) and (b\(2), 4.94(b), and 10.59(f)). These sections 
relate to lists of nations entitled to preferential treatment in Cus- 
toms matters because of reciprocal privileges accorded to vessels 
and aircraft of the U.S. Subsequently, by Customs Delegation 
Order No. 66 (T.D. 82-201), dated October 13, 1982, the Commis- 
sioner delegated this authority to the Assistant Commissioner 
(Commercial Operations), who redelegated this authority to the Di- 
rector, Office of Regulations and Rulings, who then re-delegated it 
to the Director, Regulations Control and Disclosure Law Division. 
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FINDING 


On the basis of the information received from the Secretary of 
State, and the Embassy of the Commonwealth of The Bahamas, as 
described above, it is determined that neither the Government of 
Guatemala nor The Bahamas places any restrictions on the trans- 
portation of the articles specified in the 6th proviso of § 27 of the 
Merchant Marine Act of 1920, as amended, by vessels of the U.S. 
between ports in either Guatemala or The Bahamas, respectively. 
Therefore, reciprocal privileges are accorded as of October 11, 1985, 
to vessels registered in Guatemala, and as of November 29, 1985, to 
vessels registered in The Bahamas. 


List oF SuBJEcTs IN 19 CFR Part 4 


Customs duties and inspection, cargo vessels, maritime carriers, 
vessels. 


REGULATIONS AMENDMENTS 


To reflect the reciprocal privileges granted to vessels registered 
in either Guatemala or The Bahamas, Part 4, Customs Regulations 
(19 CFR Part 4), is amended in the following manner: 


PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


1. The authority citation for Part 4, continues to read as follows: 

Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1624; 46 U.S.C. 3, 2103; 

§ 4.93 also issued under 19 U.S.C. 1322(a); 46 U.S.C. 883. 

2. Sections 4.93(b\(1) and (b)\(2), Customs Regulations (19 CFR 
4.93(b\(1), (b\(2)), are amended by adding “Guatemala” and “Baha- 
mas, The”, in appropriate alphabetical order to the list of nations 
entitled to reciprocal privileges. 


INAPPLICABILITY OF Pusiic NoTicE AND DELAYED EFFECTIVE DATE 
REQUIREMENTS 


Because this is a minor amendment in which the public is not 
particularly interested and there is a statutory basis for the de- 
scribed extension of reciprocal privileges, notice and public proce- 
dure pursuant to 5 U.S.C. 553(b)(B) are unnecessary. In accordance 
with 5 U.S.C. 553(d)\(1), a delayed effective date is not required be- 
cause this amendment grants an exemption. 


INAPPLICABILITY OF REGULATORY FLEXIBILITY ACT 


This document is not subject to the provisions of 5 U.S.C. 603, 
604, as added by §3 of Pub. L. 96-354, the “Regulatory Flexibility 
Act.” That Act does not apply to any regulations such as this for 
which a notice of proposed rulemaking is not required by the Ad- 
ministrative Procedure Act (5 U.S.C. 551 et seg.) or any other stat- 
ute. 
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EXECUTIVE ORDER 12291 


This amendment does not meet the criteria for a major regula- 
tion as defined in § 1(b) of E.O. 12291. Accordingly, a regulatory 
impact analysis is not required. 


DRAFTING INFORMATION 


The principal author of this document was John E. Doyle, Regu- 
lations Control Branch, Office of Regulations and Rulings, U‘S. 
Customs Service. However, personnel from other offices in the Cus- 
toms Service participated in its development. 

Dated: December 20, 1985. 

B. JAMES FRITz, 
Director, 
Regulations Control and Disclosure Law Division. 


[Published in the Federal Register, December 30, 1985 (50 FR 53144)] 





U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC. 
The following are decisions of the United States Customs Service 
which are of sufficient interest or importance to warrant publica- 
tion in the Customs BULLETIN. 
B. JAMES FRITz, 
Director, 
Regulations Control and Disclosure Law Division. 


(C.S.D. 86-1) 


This ruling holds, under 19 U.S.C. 1313(a), that drawback may be 
claimed on the exportation of articles manufactured or produced in 
the United States with merchandise imported under item 807.00, 
Tariff Schedules of the United States. 

Date: August 12, 1983 
File: DRA-1-09-CO:R:CD:D 
216162 GS 

Issue: May drawback be claimed on the exportation of articles 
manufactured or produced with merchandise imported under item 
807.00, Tariff Schedules of the United States? 

Facts: Integrated circuits are fabricated in the United States on 
raw silicon wafers of both foreign and domestic origin. The fabri- 
cated wafers and other components are exported to Malaysia for 
assembly into protective packages and then returned to the United 
States as unfinished integrated circuits under item 807.00, TSUS. 
In the United States the unfinished integrated circuits are used in 
manufacture or production to produce finished integrated circuits, 
some of which are exported. 

Law and Analysis: When the unfinished integrated circuits are 
returned to the United States, if entry under item 807.00 is claimed 
and also drawback on the fabricated wafers used in their assembly, 
the claim for entry under 807.00 will be granted if it is in order 
and the claim for drawback denied (C.S.D. 82-160, August 25, 1982; 
Circular Letter DRA-1-DB, March 28, 1962). 
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Some of the unfinished integrated circuits are used to manufac- 
ture or produce finished integrated circuits (I.C.’s) which are ex- 
ported. The manufacturer wishes to claim drawback on the duties 
paid on the merchandise used to manufacture or produce these fin- 
ished I.C.’s. This merchandise was imported into the United States 
under two entries—that for the silicon wafers and that for the un- 
finished I.C.’s. 

The first question therefore is whether two or more consumption 
entries covering the same merchandise may be identified or desig- 
nated for drawback. In C.S.D. 81-215, May 7, 1981, it was ruled 
that this is permissible. The situation in the current case is slightly 
different, in that the second consumption entry covers merchandise 
which incorporates articles manufactured from the merchandise 
imported on the first consumption entry. This is not a material dif- 
ference for the legal issue under consideration and therefore C.S.D. 
81-215 applies. 

The next issue is whether drawback is payable upon the exporta- 
tion of products manufactured with the use of fabricated American- 
made components assembled abroad and imported under 807.00, 
TSUS. 

This question was decided in an unpublished ruling dated Decem- 
ber 19, 1977 (DRA-1-R:CD:D RS, 208439) which is quoted below in 
its entirety. 


You asked whether drawback is payable upon the exporta- 
tion of products manufactured with the use of fabricated 
American-made components assembled and imported under 
item 807.00, TSUS. The duty on such components is measured 
by the value added to the American parts as the result of the 
foreign assembly operation. 

The drawback statute relevant to this case, 19 U.S.C. 1313(a), 
provides for payment of drawback “upon the a of ar- 
ticles manufactured or produced in the United States with the 
use of imported merchandise. * * *” There is no requirement in 
the statute or the relevant Customs Regulations that the duty- 
paid imported merchandise be of foreign origin. The only re- 
quirement is that the merchandise designated as the basis of 
claim be imported and duty-paid. 

Accordingly, drawback of duties paid under item 807.00, 

US, is permissible under the provisions of 19 U.S.C. 1313(a) 
and Part 22 of the Customs Regulations. 


It should be noted that the holding reached below is completely 
in accord with both the intent and technical wording of Headnote 
1(b) of Subpart B, Part 1 of Schedule 8, TSUS. This Headnote states 
that this “subpart shall not apply to any article exported * * * (b) 
with benefit of drawback;” 

The intent of this provision is to prevent one from using both 
drawback and 807 to avoid duties. Thus if drawback were not 
denied on the fabricated wafers when entry under item 807 was 
granted, assuming both were claimed (first paragraph above under 
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Law and Analysis), the finished IC’s which remained in the United 
States would have been produced from silicon wafers imported free 
of duty. Duty on these IC’s would have been paid only on the 
assembly operation. However, the intent of the headnote is not to 
deny drawback on merchandise which is exported, for if it did it 
would be in conflict with the drawback law, which permits drawback 
of all duties on exported articles. Furthermore the headnote is 
written to apply to past exportations—not future exportations tak- 
ing place after the admission under 807. 

Holding: Drawback may be claimed on the exportation of articles 
manufactured or produced in the United States with merchandise 
imported under 807.00, TSUS 


(C.S.D. 86-2) 


This ruling holds that under 19 U.S.C. 1677(g\(a), voluntary inter- 
est payments made by an importer on deposits of countervailing or 
antidumping duties before liquidation may be refunded if found not 
to be payable, upon liquidation or reliquidation, and may also be 
the subject of a protest under 19 U.S.C. 1514. 


Date: July 9, 1985 
File: ENT-1 CO:R:E:E 
728393 JL 
LEONARD L. ROSENBERG, Esq., 
SANDLER & Travis, P.A., 
444 Brickell Avenue, 
Miami, Florida 33171. 


Dear Mr. RosenBerc: In your letter of May 2, 1985, you asked 
for a binding ruling on behalf of your client, Meldisco, Division of 
Melville Corporation, that countervailing duties paid voluntarily as 
the result of the findings of a review by the Department of Com- 
merce are refundable with interest in the event of a later decision 
reducing or eliminating duties and that said deposit would stop the 
accrual of interest which could legally be assessed pursuant to 19 
U.S.C. 1677(g). 

You state that in Treasury Decision 80-13 Customs published a 
suspension of liquidation of all entries of certain Brazilian footwear 
and your client was required to make a deposit of countervailing 
duties in the amount of 1 percent as a result. You state that on 
April 19, 1985, the Department of Commerce published the results 
of its administrative review conducted pursuant to 19 U.S.C. 1675 
and found countervailable bounties or grants in the amount of 8.84 
percent ad valorem for entries made during calendar year 1980 and 
ordered Customs to begin liquidations of those entries which had 
been suspended pursuant to Treasury Decision 80-13. You continue 
that the Customs Service has been enjoined from liquidating those 
entries by the United States Court of International Trade (Case No. 
85-04-00579). Your client is offering to make the voluntary pay- 
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ments in order to stay the accrual of additional interest at the time 
of liquidation. 

19 U.S.C. 1677g(a), was amended on October 10, 1984, by Public 
Law 98-573, and provides as follows: 


(a) General Rule.—Interest shall be payable on overpay- 
ments and underpayments on amounts deposited on merchan- 
dise entered, or withdrawn from warehouse, for consumption 
on and after— 

(1) The date of publication of a countervailing or anti- 
dumping duty order under this subtitle or section 1303 of 
this title, or 

(2) The date of a finding under the Antidumping Act, 1921. 


This provision therefore provides for the payment of interest on 
the difference between the cash deposits of estimated countervail- 
ing or antidumping duties and the duties finally assessed on the 
entries. Where there is no difference between the two figures, then 
no interest would be collected. 

You asked that if it is finally determined that if any part of the 
countervailing duties deposited voluntarily as well as any amount 
representing interest alleged to be due on the amount of the coun- 
tervailing duties voluntarily deposited are not owed, that such 
duties would be returned to the importer with all applicable inter- 
est charges, in the same manner as countervailing duties deposited 
at the time of entry. 

Customs is of the opinion that all monies voluntarily tendered 
and accepted on an entry before its liquidation are characterized as 
“estimated duties” and may be refunded pursuant to a liquidation 
or reliquidation, and may be the subject of a protest under 19 
U.S.C. 1514. 


(C.S.D. 86-3) 


This ruling holds that replacement tires and repair parts desig- 
nated for use with containers are considered “equipment for use 
with containers” under the sixth proviso of the Jones Act (46 
U.S.C. 883 and 19 CFR 4.93). 

Date: September 19, 1985 
File: VES-3-03-CO:R:CD:C 
107844 DHR 
Mr. JOHN E. BouCcHARD, 
General Manager, 
Moller Steamship Company, Inc., 
1667 K Street, NW., 
Washington, D.C. 20036. 
Dear Mr. Boucuarp: Reference is made to your letter of August 


9, 1985, concerning the applicability of the Sixth Proviso of the 
Jones Act (46 U.S.C. 883) and section 4.93, Customs Regulations (19 
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CFR 4.93), to certain merchandise transported between points in 
the United States. 

Under the Sixth Proviso and section 4.93, foreign-flag vessels of 
certain nations and United States-flag vessels not qualified to en- 
gaged in the coastwise trade may transport empty cargo vans, 
empty lift vans, and empty shipping tanks and equipment for use 
with cargo vans, lift vans, or shipping tanks between points em- 
braced within the coastwise laws of the United States if those arti- 
cles are owned or leased by the owner or operator of the transport- 
ing vessel and are transported for his use in handling his cargo in 
foreign trade. In accordance with section 4.93(c), Customs Regula- 
tions, the articles must be identified on any Cargo Declaration, 
Customs Form 1302, required to be filed under part 4 of the Cus- 
toms Regulations (19 CFR part 4). Section 4.93(c) also requires that 
such a Cargo Declaration include a statement that the articles are 
owned or leased by the owner or operator of the transporting vessel 
and are transported for his use in handling his cargo in foreign 
trade. 

You ask whether replacement tires and repair parts can be con- 
sidered “equipment for use with” cargo vans, lift vans, or shipping 
tanks, as that phrase is used in the Sixth Proviso and section 4.93. 
You state that because of contrary Customs rulings, you and other 
vessel operators have been forced to transport your own replace- 
ment tires and repair parts for containers between points in the 
United States by trucks or rail at a significant expense even 
though your own vessels are moving between those points. The 
Honorable Mario Biaggi, Chairman, House Subcommittee on Mer- 
chant Marine, has also written us concerning this matter. 

After a complete review of this matter, we have concluded that 
the phrase “equipment for use with” cargo vans, lift vans, or ship- 
ping tanks in the Sixth Proviso of the Jones Act and in section 
4.93, Customs Regulations, includes replacement tires and parts for 
cargo vans, lift vans, or shipping tanks, provided that the tires and 
parts are owned by the owner or operator of the transporting 
vessel, are intended for cargo vans, lift vans, or shipping tanks 
owned or leased by the owner or operator of the transporting 
vessel, and are transported for his use in handling his cargo in for- 
eign trade. The requirements of section 4.93(c), Customs Regula- 
tions, regarding any required Cargo Declaration, Customs Form 
1302, are applicable to replacement tires and parts for cargo vans, 
lift vans, or shipping tanks being transported coastwise. 

If replacement tires or parts for cargo vans, lift vans, or shipping 
tanks are transported between coastwise points on foreign-flag ves- 
sels of nations not granted reciprocal privileges under the sixth 
proviso (see list in section 4.93(b)(1), Customs Regulations) or, even 
if transported by qualifying vessels, are not owned cr leased by the 
owner or operator of the transporting vessel and transported for 
his use in handling his cargo in foreign trade, severe liabilities will 
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be incurred under 46 U.S.C. 883. If the requirements of section 
4.93(c), Customs Regulations (see also section 4.81(e), Customs Regu- 
lations), relating to any required Cargo Declaration, Customs Form 
1302, are violated, penalties will be assessed under 19 U.S.C. 1584. 


(C.S.D. 86-4) 


This ruling holds that privileged foreign merchandise removed 
from a foreign trade zone is subject to the rate of duty and tax in 
effect on the date privileged foreign status was filed for and not at 
the rate of duty in effect at the time of transfer to a Customs terri- 
tory for consumption (19 U.S.C. 81c and section 146.21(c\(3)i), Cus- 
toms Regulations). 

Date: September 24, 1985 
File: FOR-1-CO:R:CD:D 
218295 L 

Issue: Imported distilled spirits are admitted to a foreign trade 
zone and are granted the status of privileged foreign merchandise 
prior to October 1, 1985. Are these spirits subject to the increased 
distilled spirits tax imposed by section 27 of P.L. 98-369, effective 
October 1, 1985, if transferred to customs territory for consumption 
after that date? 

Facts: No specific facts are presented. The question is raised in 
connection with the impending increase in the distilled spirits tax 
rate. 

Law and Analysis: Section 27 of P.L. 98-369 increases the rate of 
tax on distilled spirits from $10.50 to $12.50 per proof gallon. Sec- 
tion 27 also establishes the effective date of the amendment as Oc- 
tober 1, 1985. 

The first proviso to section 3 of the Foreign-Trade Zones Act of 
1934, as amended (19 U.S.C. 81c) provides: 


That whenever the privilege shall be requested and there 
has been no manipulation or manufacture effecting a change 
in tariff classification, the appropriate customs officer shall 
take under supervision any lot or part of a lot of foreign mer- 
chandise in a zone, cause it to be appraised and taxes deter- 
mined and duties liquidated thereon. Merchandise so taken 
under supervision may be stored * * * and * * * be sent into 
customs territory upon the payment of such liquidated duties 
and determined taxes thereon. 


The Customs Regulations, section 146.21(c\8\i), provide that 
when privileged foreign status is requested “* * * merchandise 
shall be subject to * * * the rates of duty and tax in force, on the 
date of filing * * *”. 

Section 146.21, Customs Regulations, provides in part that “[A] 
status as privileged foreign merchandise and the consequent deter- 
mination of taxes and liquidated duties cannot be abandoned”. 
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Statute and regulation require that when privileged status is re- 
quested taxes be determined and duties liquidated. Once privileged 
status is attained it cannot be abandoned. Accordingly, imported 
distilled spirits in a foreign trade zone prior to October 1, 1985, 
with the status of privileged foreign and removed from the zone for 
consumption subsequent to October 1, 1985, are subject to the rates 
of duty and tax in effect at the time the request for privileged for- 
eign status was filed. 

Holding: Privileged foreign merchandize removed from a foreign 
trade zone is subject to the rate of duty and tax in effect at the 
time the request for privileged foreign status was filed and not at 
the rate in effect at the time of transfer to Customs territory for 
consumption. 


(C.S.D. 86-5) 


This ruling sets forth the country of origin marking require- 
ments applicable under 19 U.S.C. 1304, 19 CFR 134.41(b) and 19 
CFR 134.46 to certain athletic footwear and shoe boxes displaying 
symbols associated with a country other than the country of origin. 

Date: January 2, 1986 
File: MAR-3 CO:R:E:E 
729096 LR 

Issue: Whether the country of origin marking at the base of the 
tongue or inside the heel on athletic footwear satisfies the require- 
ments of 19 U.S.C. 1304 where the footwear and/or the box also 
displays symbols associated with a country other than the country 
of origin. 

Facts: It has been brought to Customs attention that certain ath- 
letic shoes are being imported which may not satisfy the country of 
origin marking requirements of 19 U.S.C. 1304. The specific circum- 
stances are described below. 


Case I 


The shoes in question are manufactured in the Republic of 
Korea. Although they are marked “Made in Korea” at the base of 
the tongue label, a variety of British symbols appear on the shoes. 
First, a British flag is prominently displayed on the top of the foot- 
wear. Second, the size labels on the inside of the shoe and on both 
ends of the box make reference to UK and USA sizing. Finally, the 
shoe box lid is a reproduction of the British flag. There is no coun- 
try of origin marking on the shoe box. 


Case II 


The shoes are manufactured in the R.O.C. (Taiwan). The country 
of origin is printed on the inside of the heel of the shoe and on the 
bottom of the shoe box. The American flag appears on the side of 
the shoe. The box has a reproduction of the American flag as its 
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lid and the sides of the box are labeled “Action Shoes Dallas, 
Texas.” 

Applicable Law and Analysis: Section 304 of the Tariff Act of 
1930, as amended (19 U.S.C. 1304) requires that every article of for- 
eign origin imported into the United States be marked in a conspic- 
uous place as legibly, indelibly, and permanently as the nature of 
the article will permit in such manner as to indicate to an ultimate 
purchaser in the United States the English name of the country of 
origin (emphasis added). The Customs Service has interpreted the 
requirement that articles be marked in a conspicuous place to 
mean that they must be marked in a place where the ultimate pur- 
chaser is able to find the marking easily. (See 19 CFR 134.41(b)). 

Although Customs would normally consider a country of origin 
marking at the base of the tongue label or on the inside of the heel 
to be conspicuous, this is not necessarily the case where foreign 
symbols (other than that of the country of origin) appear on the ar- 
ticle and/or its container. 

The Customs Service has recognized that the presence of a geo- 
graphic location other than the country in which the article was 
produced on an imported article or its container may mislead the 
ultimate purchaser as to the true country of origin. Thus, in cases 
where words indicating possible origin other than the actual coun- 
try of origin appear on the article, Customs requires that the coun- 
try of origin marking shall appear in close proximity to and in at 
least comparable size letters to such words, and preceded by “Made 
in,” “Product of,” or other words of similar meaning. (19 CFR 
134.46). The purpose of this regulation is to alleviate the possible 
confusion that is created by these words. 

We believe that the presence of symbols associated with a coun- 
try other than the country of origin may also mislead the ultimate 
purchaser as to the country of origin. This is especially true where 
the foreign symbols are more readily visible than the country of 
origin marking. 

In this case, the British and American symbols on the shoes and 
the boxes are far more prominent than the country of origin mark- 
ing in the shoes or at the bottom of the box. After viewing the Brit- 
ish or American flag on both the lid of the box and the shoes, the 
UK/USA size label on the shoes and the box (or the words “Action 
Shoes Dallas, Texas” on the box), we believe that most consumers 
would conclude that Great Britain or the United States is the coun- 
try of origin. In light of these prominently displayed British or 
American symbols, it would take a very determined consumer to 
ascertain that the country of origin is the Republic of Korea or 
Taiwan. Based on the facts presented, we find that the country of 
origin marking at the base of the tongue or inside the heel is not 
conspicuous. 

In order to satisfy the statutory requirements that the imported 
articles be marked in a conspicuous place, Customs will require 
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that both the shoes and the shoe box be marked with the country 
of origin (in the manner described below). The marking of the shoe 
box will immediately alert the ultimate purchaser of the true coun- 
try of origin and eliminate any confusion caused by the symbols. 
Although 19 CFR 134.24(d)\(8) states that if the container is normal- 
ly opened by the ultimate purchaser prior to purchase, only the ar- 
ticle need be marked, this regulation would not apply where Cus- 
toms finds that the article itself is not conspicuously marked and 
that the marking of the container was necessary to satisfy the 
basic requirements of section 1304. 

We also find that the presence of the UK/USA size labels on 
both the shoes and the box or the words “Action Shoes Dallas, 
Texas” on the box creates confusion as to the country of origin 
which can be alleviated by application of 19 CFR 134.46. 

Holding: Due to the presence of symbols associated with a coun- 
try other than the country of origin on the shoe and/or the shoe 
box, the country of origin marking at the base of the tongue or 
inside the heel is not conspicuous. This defect would be cured by an 
additional permanent country of origin marking on the outside of 
the box which is: (1) preceded by the words “Made in” or “Product 
of’; (2) placed either on the top of the lid or the side of the box— 
preferably on the side of the box containing information about the 
size and style of the shoe; and, (3) in lettering at least % inch high. 

Also, due to the presence of words or geographic location (e.g. 
UK/USA on the size labels on the shoes and the shoe boxes or the 
words “Action shoes Dallas, Texas” on the boxes) the country of 
origin marking on the inside at the base of the tongue or on the 
inside of the heel does not satisfy the requirements of 19 CFR 
134.46. This defect would be cured by placing a country of origin 
marking preceded by the words “Made in” or “Product of” in close 
proximity to and in letters of at least comparable size to such 
words. 


Case I 


In order to satisfy the statutory requirements, both ends of the 
shoe box must be permanently marked “Made in Korea” or “Prod- 
uct of Korea” in close proximity to and in at least comparable size 
letters to the UK and USA references. The shoes must also be per- 
manently marked “Made in Korea” or “Product of Korea” in close 
proximity to and in at least comparable size letters to the UK/USA 
sizing labeis. 


Case II 


In order to satisfy the statutory requirements, in addition to the 
country of origin markings on the shoes, both sides of the shoe box 
must be permanently marked “Made in Taiwan” or “Product of 
Taiwan” or other similar words in close proximity to and in at 
least comparable size letters (but not less than ¥% inch high) to the 
words “Action Shoes Dallas, Texas’. 
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Effective date: Merchandise entered for consumption or with- 
drawn from warehouse for consumption on or after March 1, 1986, is 
subject to the ruling. 





U.S. Customs Service 


Proposed Rulemakings 


19 CFR Part 141 


Proposed Customs Regulations Amendments Relating to Entry of 
Merchandise 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: The Tariff Act of 1930 allows the consignee of import- 
ed merchandise to designate a customs broker to make entry. 
Small shipments of merchandise having various consignees are 
more efficiently and effectively handled if consolidated into large 
shipments under a master bill of lading or master air waybill pre- 
pared by a foreign freight consolidator which covers the numerous 
individual packages in the shipment. The foreign freight consolida- 
tor normally consigns the consolidated shipment to a freight for- 
warder, courier service or other person in the U.S. This consignee 
is normally not the same consignee identified on the individual 
bills of lading or individual air waybills which make up the master 
bill of lading or master air waybill. When the consignee named in 
the master bill of lading or master air waybill appoints a broker of 
its own choosing to make entry, the actual consignees of the mer- 
chandise named in the individual bills are often frustrated in two 
respects. First, entry is made by a broker not of their choosing and, 
second, entry is often made at a port not of their choosing. Further, 
additional expenses may be incurred. This document proposes to 
amend the entry procedures to prevent frustration of the wishes of 
the actual consignees identified on the individual bills. 


DATES: Comments must be received on or before February 24, 1986. 


ADDRESS: Comments (preferably in triplicate) may be submitted 
to and inspected at the Regulations Control Branch, Room 2426, 
U.S. Customs Service, 1301 Constitution Avenue, NW., Washington, 
D.C. 20229. Comments relating to the information collection aspects 
of the proposal should be addressed to Customs, as noted above, 
and also the Office of Information and Regulatory Affairs, Atten- 
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tion: Desk Officer for U.S. Customs Service, Office of Management 
and Budget, Washington, D.C. 20503. 


FOR FURTHER INFORMATION CONTACT: Jerry Laderberg, 
Entry, Licensing, and Restricted Merchandise Branch, Office of 
Regulations and Rulings, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-5765). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


A customs broker is a person who is licensed by the Customs 
Service to transact Customs business on behalf of importers and 
other persons. Section 484, Tariff Act of 1930, as amended (19 
U.S.C. 1484), provides for the entry of merchandise. Secti7n 
484(aX1(C) provides that when an entry of merchandise is made, 
the required documentation shall be filed either by the owner or 
purchaser of the merchandise or, when appropriately designated by 
the owner, purchaser, or consignee of the merchandise, a broker. A 
problem has arisen with respect to the appointment of a broker by 
the consignee of consolidated shipments. 

Small shipments of merchandise having various consignees are 
more efficiently and effectively handled if consolidated into a large 
shipment. Consolidated shipments to the U.S., usually by contain- 
ers, have two sets of documents. One set of documents consists of a 
master bill of lading or master air waybill covering the container 
and its contents. Individual bills of lading or individual air way- 
bills, also known as “house” bills of lading or “house” air waybills 
comprise the second set of documents. The master bill of lading or 
master air waybill is prepared by a foreign freight consolidator 
who ordinarily consigns the container to a freight forwarder, couri- 
er service or similar party in the U.S. The consignee designated by 
the foreign freight consolidator is normally not the same consignee 
identified on the individual bills of lading or individual air waybills 
which make up the master bill of lading or master air waypbill. 
When the consignee named in the master bill of lading or master 
air waybill appoints a broker of its own choosing to make entry, 
the actual consignees of the merchandise named in the individual 
bills are often frustrated in two respects. First, entry is made by a 
broker not of their choosing and second, entry is often made at a 
port of entry not of their choosing. Further, additional expenses 
may be incurred. 

To prevent the foregoing situation from happening, Customs pro- 
poses to amend § 141.11, Customs Regulations (19 CFR 141.11), re- 
lating to evidence of the right to make entry for importations by 
common carrier by adding a new paragraph (c) covering consolidat- 
ed shipments. The proposal would provide that in the case of con- 
solidated shipments by common carrier, entry will not be made by 
a broker appointed by the consignee named in the master bill of 
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lading or master air waybill, if (1) a consignee on any one of the 
individual bills of lading or individual air waybills which make up 
the master bill of lading or master air waybill, has designated an- 
other broker to make entry, or (2) any one of the individual bills of 
lading or individual air waybills indicates that entry will be made 
by the actual owner or purchaser. However, if the broker designat- 
ed on an individual bill of lading or individual air waybill is con- 
tacted and fails to timely respond to make entry, the consignee 
named in the master bill of lading or master air waybill may disre- 
gard the designation and appoint a broker of its choosing to make 
entry. Under the proposal, the consignee named in the master bill 
of lading or master air waybill will submit with the entry filed 
with Customs a signed statement to the effect that none of the in- 
dividual bills of lading or individual air waybills which make up 
the master bill of lading or master air waybill have designated a 
broker, or a different broker from the one identified in the master 
bill of lading or master air waybill, or have indicated that entry 
will be made by the actual owner or purchaser, or in the case of an 
actual designation, the designated broker was contacted and failed 
to timely respond to make entry. The statement may be stamped, 
typed or printed on the entry documentation provided to Customs. 
It will not be treated as a missing document for which a bond may 
be provided. If the signed statement is not submitted, entry will be 
made by the broker designated by the consignee of each individual 
bill of lading or individual air waybill which makes up the master 
bill of lading or master air waybill or by the actual owner or pur- 
chaser. 

Because the proposed amendment applies only to consolidated 
shipments, it will not apply to those aspects of express delivery op- 
erations, courier service operations or similar delivery operations 
that do not involve consolidated shipments, or delivery operations 
that do not use individual house bills of lading or air waybills. Nor 
will it apply to any carrier where the shipper contractually agrees 
that the carrier is the consignee and may appoint a broker of its 
own choosing to make entry. 


CoMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments (preferably in triplicate) that are submitted 
timely to Customs. Comments submitted will be available for 
public inspection in accordance with the Freedom of Information 
Act (5 U.S.C. 522), § 1.4, Treasury Department Regulations (31 CFR 
1.4) and § 103.11(b), Customs Regulations (19 CFR 103.11(b)), or reg- 
ular business days between the hours of 9:00 a.m. and 4:30 p.m. at 
the Regulations Control Branch, Room 2426, Customs Headquar- 
ters, 1301 Constitution Avenue, NW., Washington, D.C. 20229. 
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EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in § 1(b) of E.O. 12291. Accordingly, no regulatory impact 
analysis has been prepared. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 605(b)), it is certified that, if adopted, the proposed regula- 
tion will not have a significant economic impact on a substantial 
number of small entities. Accordingly, it is not subject to the regu- 
latory analysis requirement of 5 U.S.C. 603 and 604. 


PAPERWORK REDUCTION ACT 


This document is subject to the Paperwork Reduction Act. Ac- 
cordingly, a copy has been submitted to the Office of Management 
and Budget for review and comment pursuant to 44 U.S.C. 3504(h). 
Public comments relating to the information collection aspects of 
the proposal should be addressed to Customs and to the Office of 
Management and Budget at the addresses set forth in the AD- 
DRESS portion of this document. 


DRAFTING INFORMATION 


The principal author of this document was John E. Elkins, Regu- 
lations Control Branch, U.S. Customs Service. However, personnel 
from other Customs offices participated in its development. 


List oF SuBJEcTs IN 19 CFR Part 141 
Customs duties and inspection, Imports, Brokers. 


AMENDMENTS TO THE REGULATIONS 


It is proposed to amend Part 141, Customs Regulations (19 CFR 
Part 141), as set forth below. 


PROPOSED AMENDMENTS 


PART 141—ENTRY OF MERCHANDISE 


1. It is proposed that the general authority citation for Part 141, 
Customs Regulations (19 CFR Part 141), continue to read as set 
forth below: 

Authority: 19 U.S.C. 66, 1448, 1484, 1624. 

2. It is proposed to amend § 141.11 by adding a new paragraph (c) 
to read as follows: 


§ 141.11 Evidence of right to make entry for importations by 
common carrier. 
* * * * * * of 
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(c) Consolidated shipments by common carrier. In the case of con- 
solidated shipments by common carrier, entry shall not be made by 
a broker appointed by the consignee named in the master bill of 
lading or master air waybill, if (1) a consignee on any one of the 
individual bills of lading or individual air waybills, which makes 
up the master bill of lading or master air waybill, has designated 
on the individual bills of lading or individual air waybills another 
broker to make entry, or (2) any one of the individual bills of 
lading or individual air waybills indicates that entry will be made 
by the actual owner or purchaser. Except that, if the broker desig- 
nated on the individual bill of lading or individual air waybill is 
contacted and fails to timely respond to make entry, the consignee 
named in the master bill of lading or master air waybill may disre- 
gard the designation and appoint a broker of its choosing to make 
entry. The consignee named in the master bill of lading or master 
air waybill shall submit with the entry a signed statement to the 
effect that none of the individual bills of lading or individual air 
waybills which makes up the master bill of lading or master air 
waybiil have designated a broker, or a different broker from the 
one identified in the master bill of lading or master air waybill, or 
have indicated that entry will be made by the actual owner or pur- 
chaser, or in the case of an actual designation, the designated 
broker was contacted and failed to timely respond to make entry. 
The required statement may be stamped, typed or printed on the 
entry documentation provided to Customs. The signed statement 


shall not be treated as a missing document for which a bond may 
be provided. If the signed statement is not submitted, entry shall 
be made by the broker designated by the consignee of each individ- 
ual bill of lading or individual air waybill which makes up the 
master bill of lading or master air waybill or by the actual owner 
or purchaser. 


WILLIAM VON RAAB, 
Commissioner of Customs. 


Approved: December 9, 1985. 
Davin D. QUEEN, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, December 24, 1985 (50 FR 52532)] 


19 CFR Parts 4, 6, 10, 12, 19, 54 


Proposal to Eliminate Certain Information Collection 
Requirements From Customs Regulations 
ACTION: Proposed rule. 


SUMMARY: In accordance with the directives of the Paperwork 
Reduction Act, Customs has reviewed its regulations in an attempt 
to reduce or eliminate obsolete or burdensome regulatory inform- 
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tion collection requirements. That review revealed numerous col- 
lection requirements which Customs believes may no longer be nec- 
essary. This notice invites comments in regard to this matter 
before making a final decision as to the retention or deletion of 
these requirements. 


DATES: Comments must be received on or before February 24, 1986. 


ADDRESS: Comments (preferably in triplicate) may be submitted 
to, and inspected at, the Regulations Control Branch, Room 2426, 
U.S. Customs Service, 1301 Constitution Avenue, NW., Washington, 
D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Herb Geller, Duty 
Assessment Division, (202-535-4161), or Pat Barbare, Office of In- 
spection and Control (202-566-8151), U.S. Customs Service, 1301 
Constitution Avenue, NW., Washington, D.C. 20229. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On June 10, 1983, a general notice was published in the Federal 
Register (48 FR 26831), which advised the public that in compliance 
with the Regulatory Flexibility Act (5 U.S.C. 601), Customs was un- 
dertaking a review of its regulations to identify those regulations 
having a significant economic impact on a substantial number of 
small entities and to seek ways of modifying procedures to reduce or 
eliminate obsolete or burdensome regulatory requirements. The ini- 
tial comment period was to have closed on August 9, 1983, howev- 
er, by notice published in the Federal Register on July 27, 1983 (48 
FR 34061), an extension of the comment period was granted to Oc- 
tober 11, 1983. Four comments were received in response to this 
notice. All respondents agreed with the idea of regulatory reduc- 
tion. There were several specific suggestions for modifying existing 
regulations and one generalized comment endorsing regulatory 
reform but only if it could be accomplished without diminishing 
Customs enforcement and revenue collection capabilities. 

In accordance with the Paperwork Reduction Act of 1980 (44 
U.S.C. 3501), as part of Customs continuing effort to ensure that 
paperwork burdens are not imposed on the public unless the practi- 
cal value of information sought is worth the burden of its collec- 
tion, and after analysis of the comments received in response to the 
1983 notice, Customs now proposes to amend the Customs Regula- 
tions (19 CFR Chapter 1), by deleting certain information collection 
requirements contained in Parts 4, 6, 10, 12, 19 and 54, Customs 
Regulations (19 CFR Parts 4, 6, 10, 12, 19, 54). Because of these pro- 
posed deletions, conforming changes would also be necessary to 
other sections of the regulations. 

A list of those regulations proposed for deletion follows: 
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19 CFR section Description 


§ 4.41(a) Application for permission to enter wrecked cargo. 

A assis cictsicsciecs a ccssece aca Requirement to post a copy of schedule of charges 
for servicing aircraft at an airport. 

§ 10.6(a) Certificate of foreign shipper that boxes or barrels 
were made from American shooks or staves. 

Certificate of box maker that boxes or barrels were 
made from American shooks or staves. 

Certificate of owner, importer, consignee or agent 
that processed articles entered are a portion of 
articles exported for processing that are covered 
by a certificate of registration. 

Statement of cameraman, shipper, or other person 
identifying films and stating that they were ex- 
posed abroad and are shipped for use as news- 
reel of current events abroad. 

Declaration by importer of a model of women’s 
wearing apparel that the article will be used 
solely as a model, etc. 

Requirement to mark for identification purposes 
imported models of women’s wearing apparel. 

Deciaration of American artist residing temporari- 
ly abroad in support of duty-free entry of a work 
of art. 

§ 10.53 (a), (b) Declaration in connection with the entry of an- 
tiques. 

§ 10.54(b) Certificate of manager or other responsible em- 
ployee of the Gobelin or other factory or produc- 
er establishing the character of the Gobelin or 
other hand-woven tapestry in support of duty- 
free entry. 

Declaration of owner or consignee that vegetable 
oil has been rendered permanently unfit for use 
as food. 

Requirement as to marking of bolting cloth for 
milling purposes in support of duty-free entry. 

Declaration for withdrawal of fuel from a Customs 
bonded warehouse to be laden as aircraft sup- 
plies. 

Declaration of foreign shipper that merchandise 
was exported from the U.S. for temporary use at 
an exhibition and is being returned. 

Declaration in connection with the entry of pure- 
bred animals for breeding purposes. 

Declaration in connection with the entry of horses 
or mules imported solely for slaughter. 

Certificate of ultimate consignee of cows being 
imported solely for dairy purposes in support of 
claim for reduced rate of duty. 

Owners descriptive list of domestic animals driven 
across boundary for pasturage. 
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19 CFR section Description 





§ 10.74(b) Declaration in connection with the return of do- 
mestic animals previously driven across bounda- 
ry for pasturage. 

Declaration of master of taking vessel in support 
of duty-free entry of products of American fish- 
eries. 

§ 10.82(aX(1) Certificate of person making withdrawal of salt 
used in curing fish taken by an American vessel. 

§ 10.82(a(2) Certificate of master and at least one other person 
employed on vessel in connection with the with- 
drawal of salt used for curing fish. 

§ 10.82(a\X(3) Certificate of at least two persons employed on 
shore in curing fish with salt. 

§ 10.82(b) Certificate of person employed on shore curing fish 
with salt. 

§ 10.90(a) Application of importer for the importation of 
master records and metal matrices. 

§ 10.90(b) Statement evidencing agreement between importer 
and manufacturer concerning the use of master 
records and metal matrices. 

Declaration of importer as to use of master records 
and metal matrices. 

Record of receipt by manufacturer, processor or 
dealer who enters, withdraws, or receives wool 
or hair under bond. 

Records of manufacturers or processor with re- 
spect to products or substances resulting from 
wool or hair. 

Records of manufacturer, processor or dealer per- 
taining to enumerated articles of wool or hair 
delivered from his premises. 

Declaration of manufacturer, processor or dealer 
pertaining to delivery of wool or hair. 

Reports of use or transfer of wool or hair in 
violation of bond. 

Report of smelting or converting plant pertaining 
to the use of copper-bearing fluxing material. 

Declaration of importer in connection with wheat 
unfit for human consumption. 

Statement in connection with entry of articles 
previously imported into U.S. with duty paid, 
exported under lease, and now being reimported. 

Certificate for strategic materials acquired by the 
Commodity Credit Corporation as result of 
barter or exchange of agricuitural commodities 
or products. 

Declaration by importer of intended use of mer- 
chandise imported under actual use provisions of 
tariff schedules. 
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19 CFR section Description 


Declaration by importer or consignee in support of 
a permitted entry of a switchblade knife. 

Various reporting requirements relating to the op- 
eration of cigar manufacturing warehouses. 

Statement of importer that articles in chief value 
of metal are to be used in such a manner which 
renders them fit only for recovery of the metal 
content. 





COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted. Comments submitted will be 
available for public inspection in accordance with the Freedom of 
Information Act (5 U.S.C. 552), § 1.6, Treasury Department Regula- 
tions (31 CFR 1.6), and § 103.11(b), Customs Regulations (19 CFR 
103.11(b)), on regular business days between the hours of 9:00 a.m. 
and 4:30 p.m. at the Regulations Control Branch, Room 2426, Head- 
quarters, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Washington, DC 20229. 


REGULATORY FLExIBILITY ACT 


Pursuant to the provisions of the Regulatory Flexibility Act, 5 
U.S.C. 601 et seg. it is certified that, if adopted, the proposed 
amendments will not have a significant economic impact on a sub- 
stantial number of small entities. Accordingly, they are not subject 
to the regulatory analysis or other requirements of 5 U.S.C. 603 
and 604. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in § l(b) of E.O. 12291. Accordingly, no regulatory impact 
analysis has been prepared. 


DRAFTING INFORMATION 


The principal author of this document was John E. Doyle, Regu- 
lations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 


List oF SUBJECTS IN 19 CFR Parts 4, 6, 10, 12, 19, AND 54 


In general 
Customs duties and inspection, Imports, Exports 
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Part 4 
Cargo vessels, Reporting requirements, Vessels 


Part 6 
Airports 
Part 10 
Arts, Exports, Fisheries, Oil imports, Packaging and contain- 
ers, Tobacco, Wildlife 
Part 12 
Imports 
Part 19 
Tobacco 


Part 54 
Metal 


ProposED AMENDMENTS TO THE REGULA1,9NS 


It is proposed to amend Parts 4, 6, 10, 12, 19, and 54, Customs 
Regulations (19 CFR Parts 4, 6, 10, 12, 19, 54), as set forth below: 


PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


1. The general authority citation for Part 4 continues to read as 
follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1624; 46 U.S.C. 3, 2103. 


2. It is proposed to amend § 4.41(a) by removing the words “writ- 
ten application for permission to enter the wrecked cargo”, and in- 
serting, in their place, the words, “entry on Customs Form 7501”. 


PART 6—AIR COMMERCE REGULATIONS 


1. The general authority citation for Part 6 continues to read as 
follows: 

Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (Gen. Hdnote 11), 
1624, 49 U.S.C. 1474, 1509. 

2. It is proposed to amend § 6.12(g) by removing the last sentence. 


PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A 
REDUCED RATE, ETC. 


1. The general authority citation for Part 10 continues to read as 
follows: 

Authority: 19 U.S.C. 66, 1202, 1481, 1484, 1498, 1623, 1624. 

2. It is proposed to revise the heading and text of § 10.6 to read 
as follows: 


$10.6 Shooks and staves; claim for duty exemption. 

An importer, seeking an exemption from duty on account of 
boxes or barrels made from American shooks or staves, must make 
such claim on Customs Form 3311 at the time of filing the entry. 
Upon receipt, from the district director at the port of exportation 
of the shooks and staves, of corroboration that the records of expor- 
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tation do not conflict materially with such claim, the exemption 
may be allowed. If the claim for an exemption is disallowed in full 
or in part, the importer may file a request within 15 days of the 
date of the district director’s notice to him of any disallowance, for 
referral of the question to the Commissioner of Customs for review. 

3. It is proposed to amend § 10.9 by removing paragraphs (g) and 
(h) and redesignating paragraphs (i), (j), (k), and (1) as (g), (h), (i, 
and (j), respectively. 

4. It is proposed to amend Part 10 by removing § 10.10 and mark- 
ing it “Reserved”. It is also proposed to amend Part 10 by removing 
footnote 8 to § 10.10. 

5. It is proposed to amend § 10.35 by removing paragraphs (b) and 
(d), and redesignating paragraph (c) as (b). 

6. It is proposed to amend Part 10 by removing § 10.50 and mark- 
ing it “Reserved”. It is also proposed to amend Part 10 by removing 
footnote 45 to § 10.50. 

7. It is proposed to amend § 10.53 by removing paragraphs (a) and 
(b) and redesignating paragraphs (c), (d), (e), (f), (g), (h), and (i) as 
(a), (b), (c), (d), (e), (), and (g), respectively. It is further proposed 
that Part 10 be amended by removing footnote 48 to § 10.53. 

8. In redesignated §§10.53 (b) and (c), and phrase, “paragraph 
(g)” is removed and, “paragraph (e)’” is inserted, in its place. 

9. In redesignated § 10.53(e)(6), the phrase, “paragraphs (a), (b) 
and (c)” is removed and, “paragraph (a)” is inserted, in its place. 

10. It is proposed to amend § 10.54 by removing the “(a)” in front 
of the first paragraph and by removing paragraph (b). 

11. It is proposed to amend § 10.56(f) by placing a period after the 
word “denatured” and removing the remainder of the paragraph, 
including the form. 

12. It is proposed to revise § 10.58(a) to read as follows: 


§10.58 Bolting cloths; marking. 


(a) As a prerequisite to the free entry of bolting cloth for milling 
purposes under item 357.25, Tariff Schedules of the United States, 
the cloth shall be indelibly marked from selvage to selvage at inter- 
vals of not more than 4 inches with the words “bolting cloth ex- 
pressly for milling purposes” in block letters 3 inches in height. 
Bolting cloths composed of silk imported expressly for milling pur- 
poses shall be considered only such cloths as are suitable for and 
are used in the act of process of grading, screening, bolting, sepa- 
rating, classifying, or sifting dry materials, or dry materials mixed 
with water, if the water is merely a carrying medium. 

* * 4 * * * x 


13. It is proposed to amend Part 10 by removing footnote 55 to 
§ 10.58. 

14. It is proposed to amend Part 10 by removing § 10.64a and 
marking it “Reserved”. 
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15. It is proposed to amend § 10.66 by removing subparagraph 
(a2) and by redesignating subparagraphs (a)(3) and (a)(4) as (a)(2) 
and (a)(3), respectively. ; 

16. It is also proposed to amend § 10.66(b) by removing the last 
sentence. 

17. It is proposed to amend § 10.70 by removing paragraph (a) 
and by redesignating paragraph (b) as (a) and revising the section 
heading and first sentence to read, as follows: 


§10.70 Purebred animals for breeding purposes; certificate. 


(a) In connection with the entry of purebred animals for breeding 
purposes under item 100.01, Tariff Schedules of the United States, 
no claim for free entry shall be allowed in liquidation of the entry 
until the district director has received from the Department of Ag- 
riculture a certificate that the animal is purebred of a recognized 
breed and duly registered in a book of record recognized by the Sec- 
retary of Agriculture for that breed. * * * 

18. It is also proposed to amend § 10.70 by redesignating para- 
graph (c) as (b). 

19. It is proposed to amend Part 10 by removing footnote 64 to 
§ 10.70. 

20. It is proposed to amend Part 10 by removing § 10.72 and 
marking it “Reserved.” It is also proposed to amend Part 10 by re- 
moving footnote 66 to § 10.72. 

21. It is proposed to amend Part 10 by removing § 10.73 and 
marking it “Reserved.” It is also proposed to amend Part 10 by re- 
moving footnote 67 to § 10.73. 

22. It is proposed to revise the heading and text of § 10.74 to read 
as follows: 


§ 10.74 Animals straying across boundary for pasturage; off- 
spring. 

When domestic animals for which free entry is to be claimed 
under item 100.03, Tariff Schedules of the United States, have 
strayed across the boundary line, they may be returned; together 
with their offspring, without entry if brought back within 30 days; 
otherwise entry shall be required. The owner of any such animal 
shall report its return to the nearest Customs offices and hold it for 
such inspection and treatment as may be deemed necessary by a 
representative of the Agricultural Research Service of the Depart- 
ment of Agriculture and any such arrival found not to have been 
so reported or held shall be subject to seizure and forefeiture pur- 
suant to 18 U.S.C. 545. 

23. It is proposed to amend Part 10 by removing footnote 68 to 
§ 10.74. 

24. It is proposed to revise § 10.78(a) to read as follows: 


§10.78 Entry. 


(a) No entry shall be required for fish or other marine products 
taken on the high seas by vessels of the U.S. or by residents of the 





U.S. CUSTOMS SERVICE 27 


U.S. in undocumented vessels owned in the U.S. when such fish or 
other products are brought into port by the taking vessel, or are 
transferred at sea to another fishing vessel of the same fleet and 
brought into port. 


* * * * * * * 


25. It is proposed to amend Part 10 by removing § 10.79 and 
marking it “Reserved.” 

26. It is proposed to amend Part 10 by removing § 10.82 and 
marking it “Reserved.” 

27. It is proposed to revise § 10.83(a) to read as follows: 


§ 10.83 Bond; cancellation; extension. 

(a) If it shall appear to the satisfaction of the district director 
holding the bond referred to in § 10.80, that the entire quantity of 
salt covered by the bond has been duly accounted for, either by 
having been used in curing fish or by the payment of duty, the dis- 
trict director may cancel the charges against the bond. The district 
director may require additional evidence in corroboration of the 
proof of use produced. 


* * * * * * * 


28. It is proposed to amend § 10.90 by removing paragraphs (a), 
(b), and (d) and by redesignating paragraphs (c), (e), (f), and (g) as 
(a), (b), (c), and (d), respectively. 

29. It is proposed to amend Part 10 by removing footnote 81 to 


§ 10.90. 

30. It is also proposed to amend newly designated paragraph 
10.90(d) by removing the phrase, “If and when the application is 
approved” and changing the word “entries” to “Entries”. 

31. It is proposed to amend Part 10 by removing §§ 10.93 and 
10.94 and marking them “Reserved.” It is also proposed to remove 
footnote 86 to § 10.94. 

32. It is proposed to amend § 10.95 by removing paragraphs (a), 
(b), (c), and (f) and by redesignating paragraphs (d) and (e) as (a) 
and (b), respectively. 

33. It is proposed to amend Part 10 by removing § 10.96 and 
marking it “Reserved”. It is also proposed to remove footnote 87 to 
§ 10.96. 

34. It is proposed to amend § 10.98 by removing paragraph (e). 

35. It is proposed to amend Part 10 by removing § 10.106 and 
marking it “Reserved.” 

36. It is proposed to amend § 10.108 by removing the “(a)” in 
front of paragraph (a), and by removing paragraph (b). 

37. It is proposed to amend Part 10 by removing § 10.110 and 
marking it “Reserved.” It is also proposed to remove footnote 103 
to § 10.110. 

38. It is proposed to amend §10.134 by removing the words, 
“filing with the entry for consumption or for warehouse a declara- 
tion as to the intended use of the merchandise, or by”. 
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39. It is proposed to revise § 10.136 to read as follows: 


§ 10.136 Suspension of liquidation. 

Liquidation of an entry covering merchandise pursuant to 
§ 10.134, shall be suspended until proof of use is furnished or the 
3-year period allowed for production thereof has expired. 

40. It is proposed to amend § 10.139 by removing the phrase, “the 
declaration of intent required by § 10.134” and inserting, in its 
place, ‘an entry pursuant to § 10.134”. 


PART 12—SPECIAL CLASSES OF MERCHANDISE 


1. The authority citation for Part 12 is revised to read as follows: 
Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (Gen. Hdnote 11, 
Tariff Schedules of the United States), 1624. §§ 12.105-12.109 also 
issued under 19 U.S.C. 2094. §§ 12.110-12.117 also issued under 7 
U.S.C. 186 et seg. §§ 12.118-12.127 also issued under 15 U.S.C. 2601 
et seq.; 
§ 12.1 also issued under 21 U.S.C. 371(b); 
§ 12.3 also issued under 7 U.S.C. 135h, 21 U.S.C. 381(b); 
§ 12.4 also issued under 21 U.S.C. 381(b); 
§ 12.6 also issued under 7 U.S.C. 1854, 19 U.S.C. 1308; 
§ 12.10 also issued under 7 U.S.C. 151-162; 
§ 12.15 also issued under 19 U.S.C. 1558; 
§ 12.16 also issued under 7 U.S.C. 1592(b); 
§§ 12.21-12.23 also issued under 42 U.S.C. 262; 
§ 12.26 also issued under 18 U.S.C. 42; 
§ 12.28 also issued under 18 U.S.C. 42, 19 U.S.C. 1527; 
§ 12.34 also issued under 19 U.S.C. 1202 (Sch. 7, 9A, hdnote 1); 
§ 12.37 also issued under 27 U.S.C. 203; 
§ 12.39 also issued under 19 U.S.C. 1337, 1623; 
§§ 12.40-12.41 also issued under 19 U.S.C. 1305; 
§§ 12.42-12.44 also issued under 19 U.S.C. 1307; 
§ 12.73 also issued under 19 U.S.C. 1484, 42 U.S.C. 7522, 7601; 
§ 12.85 also issued under 19 U.S.C. 1623, 46 U.S.C. 4302, 4306, 4310; 
§§ 12.95-12.103 also issued under 18 U.S.C. 545. 


2. All other statutory authority cited at the end of various sec- 
tions in Part 12 is removed. 

3. It is proposed to amend Part 12 by removing § 12.99 and mark- 
ing it “Reserved.” 


PART 19—CUSTOMS WAREHOUSES, CONTAINER STATIONS 
AND CONTROL OF MERCHANDISE THEREIN 


1. The genera! authority citation for Part 19 continues to read as 
follows: 

Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1624. 

2. It is proposed to amend Part 19 by removing § 19.16 and mark- 
ing it “Reserved.” 
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PART 54—CERTAIN IMPORTATIONS TEMPORARILY FREE 
OF DUTY 


1. The authority citation for Part 54 is revised to read as follows: 

Authority: 19 U.S.C. 66, 1202 (Gen. Hdnote 11, Tariff Schedules 
of the United States), 1624. 

2. It is proposed to amend § 54.6 by removing paragraph (a) and 
by redesignating paragraphs (b), (c), and (d) as (a), (b), and (c), re- 
spectively. 

3. It is also proposed that in redesignated paragraph (a), the 
phrase “paragraph (c)” be removed and “paragraph (b)” inserted, in 
its place. 

4. It is proposed to amend Part 54 by removing footnote 1 to 
§ 54.6. 

WILLIAM VON RAAB, 
Commissioner of Customs. 


Approved: December 12, 1985. 
Davin D. QUEEN, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, December 26, 1985 (50 FR 52799)] 
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SuRFACE TECHNOLOGY, INC., PETITIONER v. UNITED STATES 
INTERNATIONAL TRADE COMMISSION, RESPONDENT 


(Appeal No. 85-1862) 


ELEKTROSCHMELZWERK KEMPTEN, GMBH, ET AL., PETITIONERS Uv. 
UNITED STATES IrTERNATIONAL TRADE COMMISSION, RESPONDENT 


(Appeal No. 85-1863) 


W. ScHLAFHORST & Co., ET AL., PETITIONERS v. UNITED STATES 
INTERNATIONAL TRADE COMMISSION, RESPONDENT 


Before FRIEDMAN, Ricu, and Davis, Circuit Judges. 


ORDER ! 


Surface Technology, Inc. (STI) filed a complaint alleging unfair 
acts and methods of competition in violation of § 337 of the Tariff 
Act of 1930 before the International Trade Commission. Elektrosch- 
melzwerk Kempten, GMBH (ESK) and W. Schlafhorst and Co. 
(Schlafhorst) participated as respondents before the ITC. Ultimate- 
ly the Commission found no violation of § 337. All three parties 
have filed appeals from the ITC’s determination. 

Pursuant to 19 U.S.C. § 1337(c), a party adversely affected by a 
final determination of the ITC may appeal to this court. 

In view of the ITC’s finding of no violation of § 337 by ESK and 
Schlafhorst, these parties are without standing to appeal. American 
Telephone and Telegraph Company v. U.S. International Trade 
Commission, 626 F.2d 841 (CCPA 1980). Accordingly, their appeals 
will be dismissed. 

ESK and Schlafhorst are entitled to participate in STI’s appeal 
before this court in which they may raise any claim in support of 
the ITC’s determination of no violation. Krupp International, Inc. 
v. U.S. International Trade Commission, 626 F.2d 844 (CCPA 1980). 
This court, however, will not review those portions of the presiding 
officer’s determinations on which the Commission has taken no po- 
sition. Beloit v. Valmet Oy, 742 F.2d 1454 (Fed. Cir. 1984). Accord- 
ingly, 

It is ordered: 

(1) ITC’s motions to dismiss cross-appeal Nos. 85-1862 and 85- 
1863 are granted. 

(2) ESK’s and Schlafhorst’s motions to intervene as appellees in 
appeal No. 85-1163 are granted. 


! This Order, originally issued on April 10, 1985, as an unpublished order, is reissued for publication, with 
correction of typographical errors. 
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(3) ESK’s motion to consolidate appeal Nos. 85-1862 with 85-1863 
and STI’s motions to intervene in appeal Nos. 85-1862 and 85-1863 
are rendered moot. 

(4) The Clerk shall set a revised briefing schedule. 


FOR THE COURT 
Dated: December 5, 1985. 


Gites S. Ricu, 
Circuit Judge. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 85-128) 


ASSOCIATION OF Foop INnpustTriEs, INc. (PistacHio Group), ZENO- 
BIA CoMPANY, J.F. BRAUN AND Sons, INc., AMERICAN PISTACHIO 
CoRPORATION, SETTON INTERNATIONAL Foop, INc., ACE PECAN 
CoMPANY, JOHN B. SANFILIPPIO AND Sons Company, INC., 
PLAINTIFFS v. WILLIAM VON RAAB, COMMISSIONER, UNITED 
States Customs SERVICE, DEFENDANT, AND CALIFORNIA PISTACHIO 
COMMISSION, ET AL., DEFENDANT-INTERVENORS 


Court No. 85-11-01578 
Before Watson, Judge. 


Memorandum Opinion and Order 


(Decided December 17, 1985) 


Olsson and Frank, P.C., (Richard L. Frank, and David F. Weeda on the brief), for 
the plaintiffs. 

Richard K. Willard, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, (Platte B. Moring III),-for the defendant. 

Busby, Rehm, and Leonard P.C., (Will E. Leonard, Jonathan Hemenway Glazier 
and Munford Page Hall II on the brief), for the defendant-intervenors. 


Watson, Judge: The plaintiff importers and processors of pis- 
tachio nuts brought this action for declaratory and injunctive relief 
against a ruling of the Customs Service, the effect of which would 
be that the containers of pistachio nuts which they sell must be 
marked to show the country of origin of the nuts. 

The ruling in question, T.D. 85-158, was published on September 
18, 1985, (50 Fed. Reg. 37842) and determined that roasting and 
other treatment of imported pistachio nuts did not result in their 
substantial transformation. Substantial transformation is the 
standard used by the Customs Service to determine whether arti- 
cles are exempt from the general requirement of Section 304 of the 
Tariff Act of 1930, as amended, (19 U.S.C. § 1304) that all articles of 
foreign origin be marked to indicate the country of origin. 

The effective date of the ruling in question was postponed for 
two months and is now scheduled to go into effect on December 18, 
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1985 (50 Fed. Reg. 42683, October 22, 1985). Further postponement 
of the effective date was denied by the Commissioner of Customs 
on November 8, 1985. 

On November 12, 1985 plaintiffs commenced this action, which, 
together with the government’s cross-motion to dismiss, has been 
given an expedited schedule of briefing. A hearing on all pending 
matters was held on December 12, 1985. 

As a result, the court has determined that the action does not 
satisfy the jurisdictional requirements of 19 U.S.C. § 1581(h), the 
only jurisdictional basis available to plaintiffs for judicial review 
prior to the importation of the affected articles. 

The provision of 19 U.S.C. § 1581(h) reads as follows: 


(h) The Court of International Trade shall have exclusive ju- 
risdiction of any civil action commenced to review, prior to the 
importation of the goods involved, a ruling issued by the Secre- 
tary of the Treasury, or a refusal to issue or change such a 
ruling, relating to classification, valuation, rate of duty, mark- 
ing, restricted merchandise, entry requirements, drawbacks, 
vessel repairs, or similar matters, but only if the party com- 
mencing the civil action demonstrates to the court that he 
would be irreparably harmed unless given an opportunity to 
obtain judicial review prior to such importation. 


The action described in 19 U.S.C. § 1581(h) is also controlled by 
the terms of 19 U.S.C. §§2639(b) and 2643(c)(4) which read as fol- 
lows: 


19 U.S.C. § 2639 


* * * * * * * 


(b) In any civil action described in section 1581(h) of this 
title, the person commencing the action shall have the 
burden of making the demonstration required by such sec- 
tion by clear and convincing evidence. 


19 U.S.C. § 2643(c) 

(4) In any civil action described in section 1581(h) of this 
title, the Court of International Trade may only order the 
appropriate declaratory relief. 


It is clear that this dispute centers on the consequences of a 
ruling, the effect of which is sufficiently certain to represent a gen- 
uine legal dispute. This disposes of the government’s argument 
that the matter is not yet sufficiently related to a specific import 
transaction to obtain jurisdiction under subsection (h). In this case, 
the consequences of the ruling will be felt by all importations of 
pistachios made after December 18, 1985. 

On the question of the ripeness of the dispute, the case of Pagoda 
Trading Co. v. United States, 6 CIT 296, 577 F. Supp. 22 (1983) is 
easily distinguished. In that unsuccessful attempt to obtain pre-im- 
portation judicial review, it was not clear that the classification 
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ruling involved would apply to the articles which plaintiff was 
going to import. Here there is no such doubt; the legal dispute is 
sufficiently concrete, and it is the failure to show irreparable harm 
which is the impediment to jurisdiction. 

The general appropriateness of 19 U.S.C. § 1581(h) also disposes 
of plaintiff's attempt to assert an alternative jurisdictional basis 
under 19 U.S.C. § 1581(i), the residual jurisdiction of this court. It is 
plain that an action designed to obtain judicial review of a ruling 
prior to importation cannot avoid the special provision of § 1581(h) 
by stating a cause of action under the court’s residual jurisdiction. 
No claimant would willingly choose the strictures of 1581(h) if they 
could be avoided by bringing the action under 1581(i), and the 
former provision would become a dead letter. See generally, United 
States v. Uniroyal, Inc., 69 CCPA 179; 687 F.2d 467 (1982). 

The fact remains that for those who consider themselves suffi- 
ciently aggrieved by rulings to seek judicial review prior to impor- . 
tation of the articles involved, 19 U.S.C. § 1581(h) is the proper ju- 
risdictional vehicle. The question then becomes whether the harm 
of the ruling is sufficient to justify an exception to the normal post- 
importation procedures for obtaining relief. 

In this action the harm is alleged to be the cost of conforming to 
the country-of-origin labeling requirements. The court has carefully 
examined the affidavits submitted by the parties on this point. It is 
the considered judgment of the court that the costs of conforming 
to the ruling have not been shown to be of such magnitude as to 
constitute a clear threat to the profitable continuation of a pru- 
dently operated business. The court has not been persuaded that 
the use of adhesive labels to add the country of origin is an unac- 
ceptable or impractical interim measure. This method would allow 
the use of current label inventories until they are depleted. 

In any event, even the prospect of having to print completely 
new labels, was not sufficiently connected to injury to the overall 
financial health of the plaintiffs to demonstrate the requisite harm. 

In sum, the court has not been persuaded that the normal post- 
importation methods of obtaining judicial relief will be inadequate 
to deal with the grievances raised by plaintiffs. 

For these reasons the court decides to grant the government’s 
cross-motion to dismiss the action. 

In this disposition of the action, the court does not reach the 
merits of plaintiffs’ claims that the ruling was contrary to law, ar- 
bitrary, capricious and discriminatory. 

For the reasons given above it is hereby 

Ordered that defendant’s motion to dismiss be, and the same 
hereby is, granted. 
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ERRATA 


FRANK E. ALLEN v. DoNALD R. REGAN, SECRETARY OF THE 
TREASURY, WILLIAM VON RAAB, COMMISSIONER OF CUS- 
TOMS, AND UNITED States Customs SERVICE (Court No. 
84-11-01655, Slip Op. 85-126) 

Citation beginning on line 11 and ending on line 12 of 
page 6 should read as follows: 19 U.S.C. § 1641(e)(1) (1982 & 

West Supp. 1985). 
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